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DEPARTMENT  OF  ENERGY 
10  CFR  Part  1040 

Nondiscrimination  on  the  Basis  of  Age; 
Age  Discrimination  Act  of  1975,  as 
Amended 

AGENCY:  Department  of  Energy. 
action:  Proposed  rule. 

Summary:  These  regulations  implement 
the  provisions  of  the  Age  Discrimination 
Act  of  1975  (Act),  as  amended.  The  Age 
Discrimination  Act  prohibits 
discrimination  on  the  basis  of  age  in 
programs  or  activities  receiving  Federal 
financial  assistance.  The  Act  also 
contains  certain  exceptions  which 
permit  continued  use  of  age  distinctions 
or  factors  other  than  age  which  may 
have  a  disproportionate  effect  on  the 
basis  of  age.  These  regulations  discuss 
what  is  age  discrimination  under  the 
Act,  the  circumstances  under  which  the 
statutory  exceptions  may  be  invoked, 
the  responsibilities  of  the  Department  of 
Energy  (DOE)  and  recipients  of  Federal 
financial  assistance  from  DOE,  as  well 
as  the  requirements  to  be  used  in 
compliance  and  enforcement  activities. 
DATE:  Comments  must  be  received  on  or 
before  November  5, 1981. 

ADDRESS:  Comments  should  be 
addressed  to  Carlos  A.  Ruiz,  Director, 
Federally  Assisted  Programs  Division, 
Office  of  Equal  Opportunity,  Department 
of  Energy,  Forrestal  Building,  1000 
Independence  Avenue,  SW,  Room  4B- 
112,  Washington,  D.C.  20585. . 

FOR  FURTHER  INFORMATION  CONTACT: 
Carlos  A.  Ruiz,  Director,  Federally 
Assisted  Programs  Division  (FAPD), 
Office  of  Equal  Opportunity  (OEO); 
Marsha  A.  Harrison,  Chief,  Policy 
Branch,  FAPD,  OEO,  U.S.  Department  of 
Energy,  Room  4B-112,  Forrestal  Building, 
1000  Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  252-2244; 
or  Christine  Krithades,  Attorney- 
Advisor,  Office  of  General  Counsel,  U.S. 
Department  of  Energy,  Room  6A-211, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  D.C.  20585, 
(202)  252-8618. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Overview  of  Proposed  Regulations 

III.  Comment  Procedure 

I.  Background 

In  November  1975,  Congress  enacted 
the  Age  Discrimination  Act  (42  U.S.C. 
6101,  et  seq.)  as  part  of  the  amendments 
to  the  Older  Americans  Act  (Ihib.  L.  94- 
135,  November  28, 1975).  At  that  time, 
the  express  purpose  of  the  Act  was  to 
prohibit  unreasonable  discrimination 
based  on  age  in  programs  and  activities 


receiving  Federal  financial  assistance, 
including  the  State  and  Local  Fiscal 
Assistance  Act  of  1972.  However, the 
Act  also  permitted  federally  assisted 
programs  and  activities,  and  recipients 
of  Federal  funds,  to  continue  to  use:  (1) 
Some  age  distinctions  and  (2) 
“reasonable  factors  other  than  age."  The 
Act  applies  to  persons  of  all  ages. 

Prior  to  enactment  of  any  regulations, 
the  Act  required  the  Commission  on 
Civil  Rights  to  conduct  a  study  of  age 
discrimination  in  Federally  funded 
programs  and  activities.  The 
Commission  transmitted  its  study  to  the 
President  and  the  Congress  on  January 
10, 1978.  The  Act  also  required  each 
affected  Federal  agency  to  respond  to 
the  Commission’s  findings  and 
recommendations. 

After  receipt  of  the  report  of  the 
Commission  on  Civil  Rights  and  the 
Federal  agency  responses  to  the  report. 
Congress  amended  the  Age 
Discrimination  Act  of  1975  by  enacting 
the  Comprehensive  Older  Americans 
Act  of  1978  (Pub.  L.  95-478,  October  18, 
1978).  Among  other  changes,  Congress 
struck  the  word  “unreasonable”  from 
the  statement  of  purpose  clause. 
Therefore,  the  purpose  of  the  Act  now  is 
to  prohibit  discrimination — not 
unreasonable  discrimination — based  on 
age  in  programs  and  activities  receiving 
Federal  financial  assistance. 

However,  the  Congress  retained  the 
exceptions  to  the  prohibition  against  age 
discrimination.  Thus,  the  Act  still 
permits  the  use  of:  (1)  Some  age 
distinctions,  and  (2)  “reasonable  factors 
other  than  age."  The  Act  continues  to 
apply  to  persons  of  all  ages. 

II.  Overview  of  Proposed  Regulations 

These  regulations  consist  of  five 
major  areas  including  General 
Provisions,  Standard  for  Determining 
Age  Discrimination,  Responsibilities  of 
DOE  Recipients,  Investigation, 
Conciliation,  and  Enforcement 
Procedures,  and  an  Appendix  of  Age 
Distinctions  in  DOE  Statutes  and 
Regulations. 

The  “General  Provisions”  section 
explains  the  purpose  of  the  Age 
Discrimination  Act,  the  programs  and 
activities  covered  by  the  Act  and  the 
meaning  of  important  terms  used  in 
these  regulations.  Definitions  contained 
in  Subpart  A  of  10  CFR  Part  1040  apply 
to  these  regulations  also.  The  Act 
generally  covers  all  programs  and 
activities  which  receive  Federal 
financial  assistance.  However,  the  Act 
does  not  apply  to  age  distinctions 
“established  under  any  law" 
(interpreted  by  the  Department  of 
Health  and  Human  Services  to  include 
Federal,  State  and  local  laws  adopted 


by  elective  general  purpose  bodies) 
which  provide  benefits  on  the  basis  of 
age  or  in  age-related  terms.  Thus,  age 
distinctions  which  are  "established 
under  authority  of  any  law"  may 
continue  in  use. 

The  Act  also  excludes  from  its 
coverage  most  employment  practices, 
except  for  programs  funded  under  the 
public  service  titles  of  the 
Comprehensive  Employment  and 
Training  Act  (CETA)  (Pub.  L.  93-203, 
December  28, 1973).  These  proposed 
regulations  cover  any  program  or 
activity  which  is  both  a  program  of 
Federal  financial  assistance  and 
provides  employment  such  as  the 
College  Work  Study  Program  (42  U.S.C. 
2751  et  seq.)  and  the  Work  Incentive 
Program  (42  U.S.C.  630,  et  seq.).  The 
principal  tool  for  combatting  age 
discrimination  in  employment  continues 
to  be  the  Age  Discrimination  in 
Employment  Act  (ADEA)  (Pub.  L.  90- 
202,  December  15, 1967)  which  is 
administered  by  the  Equal  Employment 
Opportunity  Commission.  The  ADEA 
protects  persons  between  the  ages  of  40 
and  70  in  non-Federal  employment  from 
discrimination  in  employment  based  on 
age. 

Sections  under  “Standards  for 
Determining  Age  Discrimination” 
contain  the  rules  prohibiting  age 
discrimination  and  the  conditions  under 
which  the  statutory  exceptions  apply. 
Section  1040.84  (a)  contains  the 
following  general  prohibition:  no  person 
in  the  United  States  shall,  on  the  basis 
of  age,  be  excluded  from  participation 
in,  be  denied  the  benefits  of,  or  be 
subjected  to  discrimination  under  any 
program  or  activity  receiving  Federal 
financial  assistance. 

As  a  general  rule,  separate  or  different 
treatment  which  denies  or  limits 
services  from  or  participation  in  a 
program  receiving  Federal  financial 
assistance  will  be  prohibited  by  these 
regulations.  This  general  rule  is  limited 
by  the  exceptions  which  are  contained 
in  Section  304  of  the  Act  and  which  are 
explained  in  §§  1040.86-1040.87  of  these 
regulations.  The  specific  prohibited 
actions  do  not  include  an  absolute 
prohibition  on  separate  or  different 
treatment  on  the  basis  of  age.  The 
regulations  permit  the  provision  of 
special  benefits  to  the  elderly  or 
children  and  youth  in  a  program  which 
serves  the  elderly  or  children  or  youth 
as  part  of  a  larger  eligible  population 
(§  1040.84).  (This  section  is  discussed  in 
more  detail  in  the  next  section  of  this 
preamble.) 

The  regulations  provide  definitions  for 
two  terms  which  are  essential  to  an 
understanding  of  the  exceptions  to 
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prohibited  age  discrimination:  “normal 
operation”  and  “statutory  objective” 

(§  1040.85).  "Normal  operation”  is 
defined  in  a  way  that  does  not  require  a 
program  to  make  significant  changes  in 
its  operations  if  those  changes  would 
impair  achievement  of  its  objectives.  At 
the  same  time,  a  change  that  merely 
disturbs  administrative  routine  or 
convenience  would  be  required. 
"Statutory  objective”  is  defined  to  mean 
any  purpose  which  is  explicitly  stated  in 
a  Federal,  State  or  local  statute  or 
ordinance. 

The  regulations  establish  a  four-part 
test,  all  parts  of  which  must  be  met  for 
an  explicit  age  distinction  to  satisfy  one 
of  the  statutory  exceptions  and  to 
continue  in  use  in  a  federally  assisted 
program  (§  1040.86).  An  explicit  age 
distinction  is  more  likely  to  qualify 
under  one  of  the  statutory  exceptions  rf 
it  is  applied  flexibly,  rather  than 
automatically  barring  all  those  who  do 
not  meet  the  specific  protected  age 
categories. 

Recipients  of  Federal  funds  are  also 
permitted  to  take  an  action  otherwise 
prohibited  by  the  Act,  if  the  action  is 
based  on  "reasonable  factors  other  than 
age.”  In  that  event,  the  action  may  be 
taken  even  though  it  has  a 
disproportionate  effect  on  persons  of 
different  ages.  However,  according  to 
the  regulations  (§  1040.87),  such  othejt- 
than-age  factor  must  bear  a  necessary 
relationship  to  the  program's  normal 
operation  or  to  the  achievement  of  a 
statutory  objective. 

The  regulations  place  on  the  recipient 
the  burden  of  proving  that  an  age 
distinction  or  a  factor  other  than  age 
does  qualify  for  an  exception  (§  1040.89). 

The  three  sections  under 
"Responsibilities  of  DOE  Recipients” 
explain  the  responsibilities  that 
rtecipients  of  Federal  financial 
assistance  have  to  comply  with  the  Act 
and  with  these  regulations.  The  three 
areas  of  responsibility  focus  on  the 
general  requirement  to  comply  with 
provisions  of  the  Act  and  with  these 
regulations,  requirements  to  notify 
subrecipients  of  their  obligations  to 
comply  with  these  regulations,  and  the 
requirement  to  make  information 
available  to  DOE  to  determine  whether 
the  recipient  is  complying  with  the  Act 
and  these  regulations. 

The  appendix  to  this  regulation 
contains  DOE  Federally  Assisted 
Programs  which  have  age  distinctions. 
III.  Comment  Period 

Interested  persons  are  invited  to 
submit  written  comments  with  respect 
to  the  proposed'  regulations  to  Carlos  A. 
Ruiz,  Director,  Federally  Assisted 
Programs  Division,  Office  of  Equal 
Opportunity,  Department  of  Energy, 
Forrestal  Building,  Room  4B-112, 1000 


Independence  Avenue,  S.W., 

Washington,  D.C.  20585.  Comments 
should  be  identified  with  the  following 
designation:  “Comments  on  Age 
Discrimination  Regulations.”  All 
comments  and  related  information  must 
be  received  within  the  30-day  comment 
period  in  order  to  insure  consideration. 

Any  information  considered  by  the 
person  furnishing  it  to  be  confidential 
must  be  identified  as  confidential  and 
submitted  in  writing,  one  copy  only.  Any 
material  not  properly  identified  as 
confidential  will  be  considered  by  DOE 
to  be  non-confidential.  DOE  reserves  the 
right  td  determine  the  confidential  status 
of  the  information  and  to  treat  it 
according  to  that  determination. 

Pursuant  to  Section  605  (b)  of  the 
Regulatory  Flexibility  Act,  the  DOE 
finds  that  Sections  603  and  604  of  the 
Act  do  not  apply  to  the  proposed  rule, 
because,  if  promulgated,  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Pursuant  to  E.0. 12291,  DOE  has 
determined  that  this  rule  would  not  be  a 
major  rule  because  it  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  will  not  impose  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 

Federal,  State  or  local  government 
agencies,  or  geographical  regions;  and 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  the  reasons  set  out  in  the 
preamble.  Part  1040  of  Chapter  X  of  Title 
10  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

Issued  in  Washington,  DC..  September  25, 
198f. 

James  B.  Edwards, 

Secretory.  -- 

10  CFR  Part  1040  is  amended  by 
adding  a  proposed  (new)  Subpart  E, 
reading  as  follows: 

PART  1040— NONDISCRIMINATION  IN 
FEDERALLY  ASSISTED  PROGRAMS 

Subpart  E— Nondiscrimination  on  the  Basis 
of  Age— Age  Discrimination  Act  of  1975,  as 
amended 

General  Provisions 

Sec. 

1040.81  Purpose. 

1040.82  Application. 

1040.83  Definitions. 

Standards  for  Determining  Age 
Discrimination 

1040.84  Rules  against  age  discrimination. 


Sec. 

1040.85  Definitions  of  “Normal  Operation” 
and  "Statutory  Objective". 

1040.86  Exceptions  to  the  rules  against  age 
discrimination.  Normal  operations  or 
statutory  objective  of  any  program  or 
activity. 

1040.87  Exceptions  to  the  rules  against  age 
discrimination.  Reasonable  factors  other 
than  age. 

1040.88  Remedial  and  affirmative  action  by 
recipients. 

1040.89  Burden  of  proof. 

Responsibilities  of  DOE  Recipients. 

1040.89- 1  General  responsibilities. 

1040.89- 2  Notice  to  subrecipients. 

1040.89- 3  Information  requirements. 

Investigation,  Conciliation  and  Enforcement 
Procedures 

1040.89- 4  Compliance  reviews. 

1040.89- 5  Complaints. 

1040.89- 6  Mediation. 

1040.89- 7  investigation. 

1040.89- 8  Prohibition  against  intimidation  or 
retaliation. 

1040.89- 9  Compliance  procedure. 

1040.89- 10  Hearings,  decisions,  post¬ 
termination  proceedings. 

1040.89- 11  Remedial  action  by  recipients. 

1040.89- 12  Alternative  funds  disbursal 
procedure. 

1040.89- 13  Exhaustion  of  administrative 
remedies. 

Appendix:  DOE  federally  assisted  programs 
containing  age  distinctions 
Authority:  Age  Discrimination  Act  af  1975,  as 
amended,  43  U.S.C.  6101  et  seq 45  CFR 
90. 

Subpart  E — Nondiscrimination  on  the 
Basie  el  Age— Age  Discrimination  Act 
of  1975,  as  amended 

General  Provisions 

§  1040.81  Purpose. 

The  purpose  ef  these  regulations  is  to 
implement  the  Age  Discrimination  Act 
of  1975,  as  amended,  which  prohibits 
discrimination  on  the  basis  of  age  in 
programs  or  activities  receiving  Federal 
financial  assistance.  In  accordance  with 
the  Age  Discrimination  Act.  Federally 
assist^  programs  and  activities  and 
recipients  of  Federal  funds  may  continue 
to  use  age  distinctions  and  factors  other 
than  age  which  meet  the  requirements  of 
the  Act  and  these  regulations. 

§1040.82  Application. 

(a)  These  regulations  apply  to  each 
program  or  activity  which  receives  or 
benefits  from  Federal  financial 
assistance  provided  by  DOE. 

(b)  These  regulations  do  not  apply 
to- 

(1)  An  age  distinction  contained  in 
that  part  of  a  Federal,  State,  or  local 
statute  or  ordinance  adopted  by  an 
elected,  general  purpose  legislative  body 
which: 
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(1)  Provides  any  benefits  or  assistance 
to  persons  based  on  age;  or 

(ii)  Establishes  criteria  for 
participation  in  age-related  terms;  or 

(iii)  Describes  intended  beneficiaries 
or  target  groups  in  age-related  terms. 

(2)  Any  employment  practice  of  any 
employer,  employment  agency,  labor 
organization,  or  any  labor-management 
joint  apprenticeship  training  program, 
except  for  any  program  or  activity 
receiving  Federal  financial  assistance 
for  public  service  employment  under  the 
Comprehensive  Employment  and 
Training  Act  of  1974  (CETA),  (29  U.S.C. 
801  et  seq.) 

§  1040.83  Definitions. 

(a)  “Act”  means  the  Age 
Discrimination  Act  of  1975  as  amended 
Title  III  of  Pub.  L.  94-135,  42  U.S.C.  6101 
et  seq. 

(b)  “Action”  means  any  act,  activity, 
policy,  rule,  standard  or  method  of 
administration;  or  the  use  of  any  policy, 
rule,  standard,  or  method  of 
administration. 

(c)  “Age”  means  how  old  a  person  is 
or  the  number  of  years  from  the  date  of 
a  person's  birth. 

(d)  “Age  distinction"  means  any 
action  using  age  or  an  age-related  term 
(for  example,  “18  or  over"). 

(e)  “Age-related  term”  means  a  word 
or  words  which  necessarily  imply  a 
particular  age  or  range  of  ages  (for 
example,  “children,  "adult”,  “older 
person’s”,  but  not  “student"). 

(f)  "Days”  means  calendar  days. 

(g)  “Discrimination”  means  unlawful 
treatment  based  on  age. 

(h)  “FERC"  means  the  Federal  Energy 
Regulatory  Commission,  DOE. 

(i)  “FMCS”  means  the  Federal 
Mediation  and  Conciliation  Service. 

(j)  “Regional  Civil  Rights  Officer” 
means  the  official  in  each  DOE  regional 
office  with  responsibility  for 
administering  DOE’s  civil  rights  program 
related  to  nondiscrimination  in 
Federally  assisted  programs  and 
activities. 

(k)  “Secretary”  means  the  Secretary, 
Department  of  Energy. 

Standards  For  Determining  Age 
Discrimination 

§  1040.84  Rules  against  age 
discrimination. 

The  rules  stated  in  this  section  are 
limited  by  the  exceptions  contained  in 
§  §  1040.86  and  1040.87  of  these 
regulations. 

(a)  General  rule:  No  person  in  the 
United  States  shall,  on  the  basis  of  age, 
be  excluded  from  participation  in,  be 
denied  the  benefits  of,  of  be  subjected  to 
discrimination  under,  any  program  or 


activity  receiving  Federal  financial 
assistance. 

(b)  Specific  rules:  A  recipient  may  not, 
in  any  program  or  activity  receiving 
Federal  financial  assistance,  directly  or 
through  contractual,  licensing,  or  other 
arrangements,  use  age  distinctions  or 
take  any  other  actions  which  have  the 
effect,  on  the  basis  of  age,  of: 

(1)  Excluding  individuals  from, 
denying  them  the  benefits  of,  or 
subjecting  them  to  discrimination  under, 
a  program  or  activity  receiving  Federal 
financing  assistance;  or 

(2)  Denying  or  limiting  individuals  in 
their  opportunity  to  participate  in  any 
program  or  activity  receiving  Federal 
financial  assistance. 

(c)  The  specific  forms  of  age 
discrimination  listed  in  paragraph  (b)  of 
this  section  do  not  necessarily  constitute 
a  complete  list. 

§  104G.85  Definitions  of  “Normal 
Operation”  and  “Statutory  Objective”. 

For  purposes  of  Section  1040.86  and 
1040.87,  the  terms  “normal  operation” 
and  “statutory  objective”  shall  have  the 
following  meaning: 

(a)  “Normal  operation”  means  the 
operation  of  a  program  or  activity 
without  significant  changes  that  would 
impair  its  ability  to  meet  its  objectives. 

(b)  “Statutory  objective”  means  any 
purpose  of  a  program  or  activity 
expressly  stated  in  any  Federal,  State, 
or  local  statute  or  ordinance  adopted  by 
an  elected,  general  purpose  legislative 
body. 

§  1040.86  Exceptions  to  the  rules  against 
age  discrimination.  Normal  operation  or 
statutory  objective  of  any  program  or 
activity. 

A  recipient  is  permitted  to  take  an 
action,  otherwise  prohibited  by 
§  1040.84,  if  the  action  reasonably  takes 
into  account  age  as  a  factor  necessary  to 
the  normal  operation  or  the  achievement 
of  any  statutory  objective  of  a  program 
or  activity.  An  action  reasonably  takes 
into  account  age  as  a  factor  necessary  to 
the  normal  operation  of  a  program  or 
activity  if: 

(a)  Age  is  used  as  a  measure  or 
approximation  of  one  or  more  other 
characteristics; 

(b)  The  other  characteristic(s)  must  be 
measured  or  approximated  in  order  for 
the  normal  operation  of  the  program  or 
activity  to  continue  or  to  achieve  any 
statutory  objective  of  the  program  or 
activity; 

(c)  The  other  characteristic(s)  can  be 
reasonably  measured  or  approximated 
by  the  use  of  age:  and 

(d)  The  other  characteristic(s)  are 
impractical  to  measure  directly  on  an 
individual  basis. 


§  1040.87  Exceptions  to  the  rules  against 
age  discrimination.  Reasonable  factors 
other  than  age. 

A  recipient  is  permitted  to  take  an 
action  otherwise  prohibited  by  §  1040.84 
which  is  based  on  a  factor  other  than 
age,  even  though  that  action  may  have  a 
disproportionate  effect  on  persons  of 
different  ages.  An  action  may  be  based 
on  a  factor  other  than  age  only  if  the 
factor  bears  a  direct  and  substantial 
relationship  to  the  normal  operation  of 
the  program  or  activity  or  to  the 
achievement  of  a  statutory  objective. 

§  1040.88  Remedial  and  affirmative  action 
by  recipients. 

(a)  Where  a  recipient  is  found  to  have 
discriminated  on  the  basis  of  age,  the 
recipient  shall  take  remedial  action  as 
the  Director,  OEO,  considers  necessary 
to  overcome  the  effects  of  the 
discrimination. 

(b)  Even  in  the  absence  of  a  finding  of 
discrimination,  a  recipient  may  take 
affirmative  action  to  overcome  the 
effects  of  conditions  that  resulted  in 
limited  participation  in  the  recipient’s 
program  or  activity  on  the  basis  of  age. 

(c)  If  a  recipient  operating  a  program 
which  serves  the  elderly  or  children,  in 
addition  to  persons  of  other  ages, 
provides  special  beneifts  to  the  elderly 
or  to  children,  the  provision  of  those 
benefits  shall  be  presumed  to  be 
voluntary  affirmative  action  provided 
that  it  does  not  have  the  effect  of 
excluding  otherwise  eligible  persons 
from  participation  in  the  program. 

§  1040.89  Burden  of  proof. 

The  burden  of  proving  that  an  age 
distinction  or  other  action  falls  within 
the  exceptions  outlined  in  §  §  1040.86 
and  1040.87  is  on  the  recipient  of  Federal 
financial  assistance. 

Responsibilities  of  DOE  Recipients 

$  1040.89-1  General  responsibilities. 

Each  DOE  recipient  has  primary 
responsibility  to  ensure  that  its 
programs  and  activities  are  in 
compliance  with  the  Act  and  these 
regulations.  A  recipient  also  has 
responsibility  to  maintain  records, 
provide  information,  and  to  afford 
access  to  its  records  to  DQE,  to  the 
extent  required  to  determine  whether  it 
is  in  compliance  with  the  Act  and  these 
regulations. 

§  1040.89-2  Notice  to  subrecipients. 

Where  a  recipient  awards  Federal 
financial  assistance  from  DOE  to 
subrecipients,  the  recipient  shall  provide 
the  subrecipients  written  notice  of  their 
obligations  under  these  regulations. 
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§  1040.89-3  Information  requirements. 

Each  recipient  shall: 

(a)  Make  available  upon  request  to 
DOE  information  necessary  to 
determine  whether  the  recipient  is 
complying  with  the  Act  and  these 
regulations. 

(b)  Permit  reasonable  access  by  DOE, 
upon  request,  to  the  books,  records, 
accounts,  and  other  recipient  facilities 
and  sources  of  information  to  the  extent 
necessary  to  determine  whether  the 
recipient  is  in  compliance  with  the  Act 
and  these  regulations. 

Investigation,  Conciliation  and 
Enforcement  Procedure 

§  1040.89-4  Compliance  reviews. 

(a)  DOE  may  conduct  pre-award  and 
post-award  compliance  reviews  of 
recipients  as  prescribed  in  DOE 
regulations,  10  CFR  Part  1040,  Subparts 
G  and  H,  or  use  other  similar  procedures 
that  will  permit  it  to  investigate  and 
correct  violations  of  the  Act  and  these 
regulations.  DOE  may  conduct  these 
reviews  even  in  the  absence  of  a 
complaint  against  a  recipient.  The 
review  may  be  as  comprehensive  as 
necessary  to  determine  whether  a 
violation  of  these  regulations  has 
occurred. 

(b)  If  a  compliance  review  indicates  a 
violation  of  the  Act  or  these  regulations, 
DOE  will  attempt  to  achieve  voluntary 
compliance  with  the  Act.  If  voluntary 
compliance  cannot  be  achieved,  DOE 
will  arrange  for  enforcement  as 
described  in  §  1040.89-10. 

§  1040.89-5  Complaints. 

(a)  Any  person,  individually  or  as  a 
member  of  a  class  or  on  behalf  of  others, 
may  file  a  written  complaint  with  DOE 
alleging  discrimination  prohibited  by  the 
Act  or  these  regulations.  A  complainant 
must  file  a  complaint  within  180  days 
from  the  date  he/she  first  had 
knowledge  of  the  alleged  act  of 
discrimination.  For  good  cause  shown, 
however,  the  Director,  Federally 
Assisted  Programs  Division,  OEO,  may 
extend  the  time  limit  for  filing  a 
complaint.  Complaints  may  be 
submitted  to  Regional  Civil  Rights 
Officers  located  in  DOE’s  field  offices  or 
to  the  Director,  FAPD,  OEO,  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585. 

(b)  The  Director,  FAPD,  OEO,  will 
attempt  to  facilitate  the  filing  of 
complaints  wherever  possible,  including 
taking  the  following  measures: 

(1)  Accepting  as  a  sufficient  complaint 
any  written  statement  which  identifies 
the  parties  involved  and  the  date  the 
complainant  first  had  knowledge  of  the 
alleged  violation,  describes  generally 


the  action  or  practice  complained  of, 
and  is  signed  by  the  complainant. 

(2)  Freely  permitting  a  complainant  to 
add  information  to  the  complaint  to 
meet  the  requirements  of  a  sufficient 
complaint. 

(3)  Widely  disseminating  information 
regading  the  obligations  of  recipients 
under  the  Act  and  these  regulations. 

(4)  Notifying  the  complainant  and  the 
recipient  of  their  rights  and  obligations 
under  the  complaint  procedure, 
including  the  right  to  have  a 
representative  at  all  stages  of  the 
complaint  procedure. 

(5)  Notifying  the  complainant  and  the 
recipient  (or  their  representatives)  of 
their  right  to  contact  DOE  for 
information  and  assistance  regarding 
the  complaint  resolution  process. 

(c)  The  Director,  FAPD,  OEO,  will 
refer  any  complaint  outside  the 
jurisdiction  of  DOE  to  the  proper 
Federal  department  or  agency  and  will 
also  notify  the  complainant  and  the 
recipient  of  the  referral.  The  notification 
will  contain  an  explanation  for  the 
referral  and  the  the  name,  telephone 
number,  and  address  of  the  Federal 
department  or  agency  office  having 
jurisdiction  over  the  matter  complained. 

§  1040.89-6  Mediation. 

(a)  Referral  of  complaints  for 
mediation.  DOE  will  refer  to  the  Federal 
Mediation  and  Conciliation  Service,  ftf 
accordance  with  45  CFR  90.43(c)(3),  all 
complaints  that: 

(1)  Fall  within  the  jurisdiction  of  the 
Act  and  these  regulations;  and 

(2)  Contain  all  information  necessary 
for  further  processing. 

(b)  Both  the  complainant  and  the 
recipient  shall  participate  in  the 
mediation  process  to  the  extent 
necessary  to  reach  an  agreement  or 
make  an  informed  judgment  that  an 
agreement  is  not  possible.  There  must 
be  at  least  one  meeting  with  the 
mediator  before  the  Director,  FAPD, 
OEO,  will  accept  a  judgment  that  an 
agreement  is  not  possible.  However,  the 
recipient  and  the  complainant  need  not 
meet  with  the  mediator  at  the  same 
time. 

(c)  If  the  complainant  and  the 
recipient  reach  an  agreement,  the 
mediator  shall  prepare  a  written 
statement  of  the  agreement  and  have  the 
complainant  and  recipient  sign  it.  The 
mediator  shall  send  a  copy  of  the 
agreement  to  the  Director,  FAPD,  OEO, 
DOE.  DOE  will  take  no  further  action  on 
the  complaint  unless  the  complainant  or 
the  recipient  fails  to  comply  with  the 
agreement. 

(d)  DOE  will  use  the  mediation 
process  for  a  maximum  of  60  days  after 


referring  a  complaint  to  mediation. 
Mediation  ends  if: 

(1)  60  days  elapse  from  the  time  the 
mediation  agency  receives  the 
complaint;  or  ' 

(2)  Prior  to  the  end  of  that  60  day 
mediation  period,  an  agreement  is 
reached;  or 

(3)  Prior  to  the  end  of  that  60  day 
mediation  period,  the  mediator 
determines  that  an  agreement  cannot  be 
reached. 

(e)  The  mediator  shall  return 
unresolved  complaints  to  the  Director. 
FAPD,  OEO,  DOE. 

§  1040.89-7  Investigation. 

(a)  Informal  Investigation.  (1)  The 
Director,  FAPD,  OEO,  will  investigate 
complaints  that  are  unresolved  after 
mediation  or  are  reopened  because  of  a 
violation  of  a  mediation  agreement. 

(2)  As  part  of  the  informal 
investigation,  Regional  Civil  Rights 
Officers  will  use  informal  fact  finding 
methods,  including  joint  or  separate 
discussions  with  the  complainant  and 
recipient,  to  establish  the  facts  and,  if 
possible,  settle  the  complaint  on  terms 
that  are  mutually  agreeable  to  the 
parties. 

(3)  If  the  complaint  is  resolved  during 
the  informal  investigation,  DOE  will  put 
thq  agreement  in  writing  and  have  it 
signed  by  the  parties  and  the  Director, 
F$H),  OEO. 

(4)  The  settlement  shall  not  affect  the 
operation  of  any  other  enforcement 
effort  of  DOE,  including  compliance 
reviews  and  investigation  of  other 
complaints  which  may  involve  the 
recipient. 

(5)  The  settlement  is  not  a  finding  of 
discrimination  against  a  recipient. 

(b)  Formal  investigation.  If  Regional 
Civil  Rfghts  Officers  cannot  resolve  the 
complaint  through  informal  inquiry,  the 
Director,  FAPD,  OEO,  will  assign  an 
Investigator  to  conduct  a  formal 
investigation  of  the  complaint.  If  the 
investigation  indicates  a  violation  of 
these  regulations.  DOE  will  attempt  to 
obtain  voluntary  compliance.  If  DOE 
cannot  obtain  voluntary  compliance,  it 
will  begin  enforcement  as  described  in 
§1040.89-10  and  10  CFR  Part  1040, 
Subpart  H,  §1040.111. 

§  1040.89-8  Prohibition  against 
intimidation  or  retaliation. 

A  recipient  may  not  engage  in  acts  of 
intimidation  or  retaliation  against  any 
person  who: 

(a)  Attempts  to  assert  a  right 
protected  by  the  Act  or  these 
regulations;  or 

(b)  Cooperates  in  any  mediation, 
investigation,  hearing,  or  other  part  of 


DOE’s  investigation,  conciliation,  and 
enforcement  process.  * 

§  1040.89-9  Compliance  procedure. 

(a)  DOE  may  enforce  the  Act  and 
these  regulations  through  procedures 
prescribed  in  Subpart  H  of  DOE 
regulation  10  CFR  Part  1040 — 
Nondiscrimination  in  Federally  Assisted 
Programs,  which  calls  for — 

(1)  Termination  of  a  recipient’s 
Federal  financial  assistance  from  DOE 
under  the  program  or  activity  involved 
where  the  recipient  has  violated  the  Act 
or  these  regulations.  The  determination 
of  the  recipient’s  violation  may  be  made 
only  after  a  recipient  has  had  an 
opportunity  for  a  hearing  on  the  record 
before  the  Federal  Energy  Regulatory 
Commission  (FERC).  Therefore,  cases 
which  are  settled  in  mediation,  or  prior 
to  a  hearing,  will  not  involve 
termination  of  a  recipient’s  Federal 
financial  assistance  from  DOE. 

(2)  Any  other  means  authorized  by 
law  including,  but  not  limited  to: 

(i)  Referral  to  the  Department  of 
Justice  for  proceedings  to  enforce  any 
rights  of  the  United  States  or  obligations 
of  the  recipient  created  by  the  Act  or 
these  regulations,  or  under  the  terms  of 
the  Federal  financial  assistance. 

(ii)  Use  of  any  requirement  of,  or 
referral  to,  any  Federal,  State,  or  local 
government  agency  that  will  have  the 
effect  of  correcting  a  violation  of  the  Act 
or  these  regulations. 

(b)  DOE  will  limit  any  termination 
under  paragraph  (a)(1)  of  this  section  to 
the  particular  recipient  and  particular 
program  or  activity  DOE  finds  in 
violation  of  these  regulations.  DOE  will 
not  base  any  part  of  a  termination  on  a 
finding  with  respect  to  any  program  or 
activity  of  the  recipient  which  does  not 
receive  Federal  financial  assistance 
from  DOE. 

(c)  DOE  will  take  no  action  under 
paragraph  (a)  until: 

(1)  The  Director,  OEO,  has  advised 
the  recipient  of  its  failure  to  comply  with 
the  Act,  these  regulations,  or  the  terms 
of  the  Federal  financial  assistance  and 
has  determined  that  voluntary 
compliance  cannot  be  obtained. 

(2)  Thirty  days  have  elapsed  after  the 
Secretary  or  the  Secretary’s  designee 
has  sent  a  written  report  of  the 
circumstances  and  grounds  of  the  action 
to  the  committees  of  the  Congress 
having  legislative  jurisdiction  over  the 
Federal  program  or  activity  involved. 
The  Secretary  will  file  a  report 


whenever  any  action  is  taken  under 
paragraph  (a). 

,  (d)  DOE  also  may  defer  granting  new 

Federal  financial  assistance  to  a 
recipient  when  a  hearing  under 
§  1040.89-10  is  initiated. 

(1)  New  Federal  financial  assistance 
from  DOE  includes  all  assistance  for 
which  DOE  requires  an  application  or 
approval,  including  renewal  or 
continuation  of  existing  activities,  or 
authorization  of  new  activities  during 
the  deferral  period.  New  Federal 
financial  assistance  from  DOE  does  not 
include  increases  in  funding  as  a  result 
of  changed  computation  of  formula 
awards  or  assistance  approved  prior  to 
the  beginning  of  a  hearing  under 

§  1040.89-10. 

(2)  DOE  will  not  begin  a  deferral  until 
the  recipient  has  received  a  notice  of  an 
opportunity  for  a  hearing  under 

§  1040.89-10.  DOE  will  not  continue  a 
deferral  for  more  than  60  days  unless  a 
hearing  has  begun  within  that  time  or 
the  time  for  beginning  the  hearing  has 
been  extended  by  mutual  consent  of  the 
recipient  and  the  FERC.  DOE  will  not 
continue  a  deferral  for  more  than  30 
days  after  the  close  of  the  hearing, 
unless  the  hearing  results  in  a  finding 
against  the  recipient. 

§  1040.89-10  Hearings,  decisions,  post¬ 
termination  proceedings. 

DOE  procedural  provisions  applicable 
to  Title  VI  of  the  Civil  Rights  Act  of  1964 
apply  to  DOE  enforcement  of  these 
regulations.  They  are  10  CFR  1040.121 
through  1040.124. 

§  1040.89-11  Remedial  action  by 
recipients. 

Where  the  Director,  OEO,  finds  a 
recipient  has  discriminated  on  the  basis 
of  age,  the  recipient  shall  take  any 
remedial  action  that  the  Director,  OEO, 
may  require  to  overcome  the  effects  of 
the  discrimination.  If  another  recipient 
exercises  control  over  the  recipient  that 
has  discriminated,  the  Director,  OEO, 
may  require  both  recipients  to  take 
remedial  action, 

§  1040.89-12  Alternate  funds  disbursal 
procedure. 

(a)  When  DOE  withholds  funds  from  a 
recipient  under  these  regulations,  the 
Secretary  or  designee  may  disburse  the 
withheld  funds  directly  to  an  alternate 
recipient  any  public  or  non-profit 
private  organization  or  agency,  or  State 
or  political  subdivision  of  the  State. 


(b)  The  Secretary  or  designee  will 
require  any  alternate  recipient  to 
demonstrate: 

(1)  The  ability  to  comply  with  these 
regulations:  and 

(2)  The  ability  to  achieve  the  goals  of 
the  Federal  statute  authorizing  the 
program  or  activity. 

§  1040.89-13  Exhaustion  of  administrative 
remedies. 

(a)  A  complainant  may  file  a  civil 
action  following  the  exhaustion  of 
administrative  remedies  under  the  Act. 
Administrative  remedies  are  exhausted 
if: 

(1)  One-hundred-eighty  (160)  days 
have  elapsed  since  the  complainant  filed 
the  complaint  and  DOE  has  made  no 
findings  with  regard  to  the  complaint:  or 

(2)  DOE  issues  any  findings  in  favor  of 
the  recipient. 

(b)  If  DOE  fails  to  make  a  finding 
within  180  days  or  issues  a  finding  in 
favor  of  the  recipient,  the  Director,  OEO, 
will: 

(1)  Promptly  advise  the  complainant 
of  this  fact;  and  / 

(2)  Advise  the  complainant  of  his  or 
her  right  to  bring  a  civil  action  for 
injunctive  relief;  and 

(3)  Inform  the  complainant: 

(i)  That  the  complainant  may  bring  a 
civil  action  only  in  a  United  States 
district  court  for  the  district  in  which  the 
recipient  is  located  or  transacts 
business; 

(ii)  That  a  complainant  prevailing  in  a 
civil  action  has  the  right  to  be  awarded 
the  costs  of  the  action,  including 
reasonable  attorney’s  fees,  but  that  the 
complainant  must  demand  these  costs  in 
the  complaint; 

(iii)  That,  before  commencing  the 
action,  the  complainant  shall  give  30 
days  notice,  by  registered  mail,  to  the 
Secretarty  of  DOE,  Secretary  of  the 
Department  of  Health  and  Human 
Services,  the  Attorney  General  of  the 
United  States,  and  the  recipient; 

(iv)  That  the  notice  must  state:  The 
alleged  violation  of  the  Act  and  these 
regulations;  the  relief  requested;  the 
court  in  which  the  complainant  is 
bringing  the  action;  and  whether  or  not 
attorney’s  fees  are  demanded  in  the 
event  the  complainant  prevails;  and 

(v)  That  the  complainant  may  not 
bring  an  action  if  the  same  alleged 
violation  of  the  Act  by  the  same 
recipient  is  the  subject  of  a  pending 
action  in  any  court  of  the  United  States. 
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Appendix— DOE  Federally  Assisted  Programs  Containing  Age  Distinctions 


Statute— Name,  public  law,  U.S. 
Code 


Section  and  age  distinction 


Energy  Conservation  and  Production 
Act,  Title  IV.  Part  A. 

Public  Law  94-385,  42  U.S.C.  6861- 
6870. 


Interagency  Agreement  between  the 
United  States  Department  of 
Energy  and  the  United  States  De¬ 
partment  of  Labor,  Interagency 
Agreement  No.  99-9-1656-07-11. 
Authority;  Comprehensive  Employ¬ 
ment  and  Training  Act  of  1978 
(CETA)  (Public  Law  95-524.  Octo¬ 
ber  27.  1978;  92  Stat.  1909;  29 
USC  801),  the  Energy  Reorganiza¬ 
tion  Act  of  1974,  as  amended 
(Public  Law  93-438,  October  11, 
1974;  88  Stat.  1233),  and  the  De¬ 
partment  of  Energy  Organization 
Act  (DOE  Act)  (Public  Law  95-91, 
August  4,  1977;  91  Stat.  565;  42 
USC  7101). 

Executive  Office  of  the  President, 
Office  of  Science  and  Technology 
Policy,  Memorandum,  Subject:  Re¬ 
search  Apprenticeships  for  Minority 
High  Schoolers,  dated  October  23, 
1979. 


Section  413(a)  The  Administrator  shall  develop  and 
conduct,  in, accordance  with  the  purpose  and  provi¬ 
sions  of  this  part,  a  weatherization  program.  In  devel¬ 
oping  and  conducting  such  program,  the  Administra¬ 
tor  may,  in  accordance  with  this  part  and  regulations 
promulgated  under  this  part,  make  grants  (1)  to 
States,  and  (2)  in  accordance  with  the  provisions  of 
subsection  (d),  to  Indian  tribal  organizations  to  serve 
Native  Americans.  Such  grants  shall  be  made  tor  the 
purpose  of  providing  financial  assistance  with  regard 
to  projects  designed  to  provide  for  the  weatherization 
of  dwelling  units,  particularly  those  where  elderly  or 
handicapped  low-income  persons  reside,  in  which  the 
head  of  the  household  is  a  low-income  person. 

Interagency  Agreement  Section  1,  Purpose:  "The  pur¬ 
pose  of  this  agreement  is  to  provide  for  a  transfer  of 
funds  from  the  Department  of  Labor,  Employment 
and  Training  Administration  (ETA),  Office  of  Youth 
Programs  (OYP)  to  the  Department  of  Energy,  Direc¬ 
torate  of  Administration  (AD),  Office  of  Industrial 
Relations  (OIR),  to  fund  the  Summer  Science  Stu¬ 
dent  Program  (SSSP).  The  SSSP  will  grant  monies 
from  DOL  through  DOE/OIR  to  DOE  contractors  to 
fund  480  participant  slots  for  economically  disadvan¬ 
taged  youths  in  an  integrated  program  of  career 
motivation  and  basic  academic  skill  enrichment.  The 
program  is  designed  to  motivate  economically  disad¬ 
vantaged  and  academically  talented  youths  to  contin¬ 
ue  their  education  and  to  pursue  energy-related  ca¬ 
reers  upon  graduation  from  high  school. 

Quotation  from  October  23,  1979  memorandum,  para¬ 
graph  2,  "The  objectives  are  to  stimulate  broader 
interest  in  the  minority  communities  in  careers  in 
science  and  engineering  and  to  establish  individual 
working  relationships  of  high  school  students  with 
active  researchers  who  may  become  helpful  mentors 
when  students  need  advice  on  college  and  careers 
and  need  letters  of  recommendation.’’. 


Use  of  age/age  related  team 

Conditions 
benefits  or 
assistance 

Establishes 
criteria  for 
participation 

Describes 
beneficiaries  or 
target  groups 

Popular  name  of  program 

CFDA 

No. 

X . 

Weatherization  Assistance 
Program  for  Low-Income 
Persons. 

81.042 

X . 

Summer  Science  Student 
Program. 

N/A 

X . 

Summer  Research  Appren¬ 
ticeship  Program. 

N/A 

[FR  Doc.  81-28659  Filed  10-5-81;  8:45  am) 
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